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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
may be against such order, to the appropriate authority in the following way .
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Revision application to Government of india:
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(i)

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Minigtry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(it}

uﬁﬂmaﬁmﬁa%wmﬁﬁwmmﬁmﬂmﬁﬁﬂﬂwmmmawﬁﬁm

fasﬁWﬁ@mﬂﬂvﬁﬂmémﬁaﬁﬁﬁ,mﬁaﬁimwmwﬁﬂr%aaﬁmﬂ
S N 71 R WUSTTR ¥ B AT @ ufsdl & AR g E

A

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
her factory or from one warehouse to another during the course of processing of the goods in a
Lhouse or in storage whether in a factory or in a warehouse.
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{A) n case of rebate of duty of excise on goods exported to any country or_territory outside
ndia of on excisable material used in the manufacture of the goods which are exported

o any country or territory outside India.
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(B) |n case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c) |Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chalian evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appsaal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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{a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2“"ﬂoor,BahumaIiBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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_The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shail be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amour " of duty / penalty / demand / refund is upto S
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
‘ authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(chxxxiv) amount determined under Section 11 D;
(chxxxv) amount of erroneous Cenvat Credit taken;
(cIxxxvi) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
%4 of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
figlty alone is in dispute.” '
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Johnson Controls-
Hitlachi Air-Conditioning India Limited (formerly known as Hitachi Home
& Life Solutions (India) Limited), Hitachi Complex, Karannagar, Taluka
Kali, District : Mehsana (hereinafter referred to as the appellant) against
Orfler in Original No. AHM-CEX-003-ADC-MSC-005 to 008-20-21 dated
31]12.2020 [hereinafter referred to as “impugned order’] passed by the
Acﬂditional Commissioner, CGST & Central Excise, Commissionerate -

Gdndhinagar [hereinafter referred to as “adjudica ting authority’].

2.| Briefly stated, the facts of the case is that the appellant are engaged
inl the manufacture of Room Air-Conditioners, Split/Package type Alr
Cd?nditioners and Parts thereof. They were holding Central Excise
Registration No. AABCA2392KXMO003 and were also holding Service Tax
Registration No. AHD-TI/MEH/MRS-CSI/009. During the course of audit
off the records of the appellant for the period October, 2004 to February,

2006, it was noticed that the appellant had received Commission of

.2,76,69,481/- from M/s.Hitachi (Asia) Home & Life Solution Ltd..
ingapore (hereinafter referred to as HMLSL) and had not paid service tux
on the same. It appeared that the commission received by the appellant '
fhlls under the definition of Business Auxiliary Services in terms of

ection 65 (19) of the Finance Act, 1994 and was, therefore, liable to

i »)

dervice tax. The appellant submitted that they had procured orders from
Indian market on behalf of HMLSL and imported the goods from
$ingapore and delivered it to the customers in India. They had received
tommission in convertible currency and, therefore, they had exported the

ferviée from India and were not liable to Service Tax.

.1 The Export of Service Tax Rules, 2005 which came in to force from
15.03.2005 provides definition of ‘export’ and exempts service tax on
export of taxable service, subject to certain conditions. However, under

Rule 3 (1) (a) of the'said Rules, it has been provided that such services

et ust be delivered outside India and used in business or for any other
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puppose outside India. In the instant case, it appeared that the appellant
‘had provided and used the service in India itself, therefore, they were
liaple to pay service tax on the same. Therefore, the appellant was issued a
SON dated -14.02.2007 demanding Service Tax amounting to
R4.22,27,167/-, on the commission received by them, under Section 73 of
the Finance Act, 1994 along with interest under Section 75 of the Finance
Adt, 1994. Penalty was also proposed to be imposed under Section 76. 77
and 78 of the Finance Act, 1994.

2.2 The appellant was also issued three more periodic SCNs on the same
isgue, which are : 1) SCN demanding Service Tax amounting to

.16,85,893/- for the period from March, 2006 to July, 2006 ; 2) SCN

@
=

ddgmanding Service Tax amounting to Rs.16,94,321/- for the period from
Apigust, 2006 to January, 2007 ; and 3) SCN demanding Service Tax
arhounting to Rs.7,50,607/- for the period from February, 2007 to March,
2007.

2B  All the four SCNs issued to the appellant were adjudicated vide 010
Nb. 19 to 22/Addl.Commr/2008 dated 26.03.2008 wherein the demand for
sdrvice tax was confirmed along with interest. Penalties were also imposed

unhder Section 76,77 and 78 of the Finance Act, 1994.

9|4 Being Aggrieved, the appellant filed appeals before the
Cbmmissioner (Appeals), Ahmedabad who vide OIA No. 159/2009(Ahd-
IIDCE/KCG/Commr(A) dated 29.04.2009 held that the services rendered
by the appellant during the period subsequent to 15.03.2005 have been
ekported and are entitled for exemption. Therefore, the demands
pprtaining to the period subsequent to 15.03.2005 were set aside and
pknalties were also reduced accordingly. The said order was accepted by

the department.

95 The appellant filed appeal against the order of the Commissioner
(Appeals), Ahmedabad before the Honble Tribunal, Ahmedabad. The
* » } on’ble Tribunal vide Order No. A/11179/2018 dated 30.05.2018 held that
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the atter required verification and remanded back to the adjudicating
autHority. The appellant was directed to produce records to establish that
the foreign exchange received by them was not repatriated outside India.
The|adjudicating authority was also directed to look into the matter in the

denpvo proceedings.

2.6] In the denovo proceedings, the matter was adjudicated vide the
impugned order wherein the Service Tax amounting to Rs.7,73,090/- for
the period from September,2004 to February, 2006 was confirmed. The
rerhaining part of the demand amounting to Rs.14,54,077/- was dropped.
The demands raised vide the three SCNs for the period from March, 2006
to March, 9007 were also dropped. Penalty was imposed under Section 76,
77land 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant has filed the

inktant appeal on the following grour.ds :

. They are exempted from Service Tax for the period prior to
15.03.2005 in terms of Notification No. 21/2003 dated 20.11.2003.
The SCN records the fact that the payment for service were received
in convertible foreign currency and hence, the same is fully
exempted. The benefit of the said notification is denied on the

ground that they had failed to categorically state that the payments

received in convertible foreign exchange were not repatriated.

i, Tt is not the case of the department that there was repatriation of
foreign currency. The objection is only that specific claim/statement
has not been made as to repatiiation.

ii. They had claimed exemption and the payments were received 1n
convertible currency. These facts are not denied in the impugned
order. Therefore, the question of denial of exemption would arise
only if there was any proof or evidence of repatriation of foreign
currency. If the amount is repatriated, then, possibly, evidences
would be available which can be produced. However, if the amount

was not repatriated, the production of positive evidence 1s not
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possible and, therefore, the only method 1s by filing an affidavit.
They had accordingly, submitted an affidavit to assert that no such
repatriation has taken place.

The SCN No. 15 64 records the fact that the payments for the service
were received in convertible foreign currency and hence the same 1s
fully exempted. There is no discussion or objection in the notice for
this period. The only objection taken in para 3 relates to period after
15.03.2005 and hence for this period the demand cannot be
sustained.

For the period prior to 15.03.2005, the benefit of the said notification
is denied only on the ground that they had failed to categorically
state that the payments received in convertible foreign currency
were not repatriated. It is not the case of the department, either in
the notice or in the order, that there was repatriation of foreign
currency.

The question of denial of exemption would arise only if there was
any proof or evidence of repatriation of foreign currency. If the
foreign currency was repatriated, then possibly, evidences would be
available which can be produced. However, it is not repatriated, the
production of positive evidence is not possible.

Much before the issuance of notice, the department was put to notice
as to their claim of exemption, being export of service. The
department did not make any allegation of repatriation in the notice.
Therefore, now casual remark about other foreign exchange
transactions cannot be permitted. Having separate transactions 1n
foreign currency does not imply or indicate that there is repatriation.
In the impugned order it has been observed that since the
transactions were shown in schedule to the Balance Sheet, the
appellant should have explained the transactions and the claim that
the appellant were not in a position to explain the same 1s not
acceptable.

The departmeﬁt does not have any remote evidence or basis, except

for doubt to reject their claim that there was no repatriation. Such
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doubt cannot create presumption in favour of the department and it
is not sufficient to deny benefit of notification.

They submit copies ;)f the debit notes raised for the commission
receivable and also bank advise under which the amount was
received. Copies of ledger accourit of HMLSL is also submitted.

The demand is also barred by limitation. The demand pertains to the
period upto 15.03.2005 and the return for the period was required to
be filed in April, 2005. The SCN is dated 14.02.2007. There 18 No
invocation of extended period in the notice. Mere mention of
suppression is not sufficient to invoke the extended period of
limitation.

They had obtained legal opinion that they were not liable to tax.
Therefore, there was not only inaction bit well informed legal opinion
as to non liability to tax. Thus, there was no question of suppression
or concealment.

When demand would not be sustained, the question of interest or
penalty would not arise.

The quantification made in the impugned order is ex-facie incorrect.
During the period prior to 2011, the liability to make service tax
payment was only upon receipt of the consideration. Thus, in the
cases where the consideration were received after 15.03.2005 no tax
can be demanded.

Penalty under Section 76 would only apply in case where there 1s an
assessment or filing of return, where amount were ascertained and
not paid. When the demand is under Section 73, there cannot be
penalty under Section 76, as the penalty would be governed by
Section 78.

Simultaneous penalty under Section 76 and 78 cannot be imposed.
They rely upon the decision of the Hon'ble Gujarat High Court in the
case of Raval Trading.

Penalty under Section 77 would not be tenable since the notice itself
invokes Section 76 and 78 for pehalty. Section 77 1s only applicable

where no separate penalty is provided.
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‘xviil. Section 78 cannot be invoked since there is no allegation of
suppression of mis-statement etc. with intent to evade tax in the
notice. The notices did not seek to refer to the conditions necessary
for invoking extended period. In the absence of allegation, the

penalty under Section 78 cannot be invoked.

4. Personal Hearing in the case was held on 17.11,2021 through virtual
mbde. Shri S.J.Vyas, Advocate, appeared on behalf of the appellant for the

hdaring. He reiterated the submissions made in appeal memorandum.

5./ I have gone through the facts of the case, submissions made in the
® Appeal Memorandum and the submissions made at the time of personal
hdaring. It is observed that the demand confirmed pertains to the period
ptior to 15.03.2005, i.e. the date on which the Export of Service Tax Rules.
2005 came in to force. The appellant had during the said period received
commission from HMLSL and the payment was received in foreign
convertible exchange. In terms of Notification No. 21/2003-ST dated
20.11.2003, services, in respect of which payment is received in India in
cqnvertible foreign exchange, was exempted from the whole of the service
tax leviable thereon. The exemption in terms of the said notification was
sybject to the condition that the payment received in India in convertible
foreign exchange is not repatriated or sent outside India. The demand for
sdrvice tax has been confirmed against the appellant vide the impugned
ogder on the grounds that they have failed to categorically state that the
payments received in convertible foreign exchange has not been
rdpatriated outside India. Therefore, the limited issue before me for
décision is whether the appellant have complied with the conditions of
Ntification No. 21/2003-ST dated 20.11.2003 to be eligible for exemption
ahd whether the quantification of demand in the impugned order is

pfoper.

6 I find that the Hon’ble Tribunal, Ahmedabad had, while remanding
hek the case, observed at Para 5 of their Final Order No.A/11179/2018

hated 30.05.2018, that
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5 We find that there is no dispute that the payment was received against
the services provided to foreign company. The condition of the
Notification No.21/2003-ST is that the payment received should not be
repatriated or sent out of India. The evidence to this fact has not been
produced by the appellant by providing necessary documents such as
ledger, etc. Therefore, to ascertain these facts the appellant has to produce
the documents. Accordingly, being the matter needs verification, it 18
remanded to the Adjudicating Authority. The appellant shall produce the
records to establish that the foreign exchange received has not been
repatriated outside India or otherwise. The appeal is allowed by way of

remand.”

6. Shri S.J.Vyas, Ld. Counsel also added that the dispute of quantification
may also be kept open for consideration of the adjudicating authority. We
agree with this request of the Ld. Counsel. The Adjudicating Authority
shall also look into the matter of requantification while passing the denovo
order.”

6l1 1 find that the Hon ‘ble Tribunal had remanded back the matter to
the adjudicating authority for denovo proceedings on two issues viz. 1) Re- ®
qhantification of the demand and 2) Verification of documents to ascertain
whether the convertible foreign exchange was repatriated outside India or

otherwise.

6.2 As regards re-quantification of the demand, I find that the

djudicating authority has quantified the demand for service tax by

ja)

[]

pbnsidering only the debit notes, relating to commission, issued prior to
15.03.2005 and has dropped the demand for the period after 15.03.2005.

The appellant have contested the quantification of the demand confirmed

h the impugned order on the ground that for consideration received after

et =

15.03.2005, no tax can be demanded. I do not find any merit in the
dontention of the appellant. The charge of service tax is in terms of Section
86 of the Finance Act, 1994 and the liability to pay service tax 1s created

the moment a taxable service is rendered. Only the date of payment of

tervice tax has been shifted to a later date in terms of Rule 6 of the Service

ax Rules, 1994, as it stood at the relevant point of time. Therefore,
hough the commission was received subsequent to 15.03.2005, the taxable
Lervice was rendered prior to 15.03.2005 and accordingly, the taxable

bvent has taken place prior to 15.03.2005. Consequently, the appellant’s

iability to pay service tax, if otherwise not exempted, was already created
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fore 15.03.2005. Therefore, I do not find any infirmity in the
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quantification of demand arrived at by the adjudicating authority.
Adcordingly, I reject the contention of the appellant as regards

quantification of demand for service tax confirmed in the impugned order.

6.8 Regarding the issue of submission of documents, I find that in view
of| the specific direction of the Hon'ble Tribunal, the appellant was
rgquired to submit the necessary documents before the adjudicating
aythority. The adjudicating authority has in denovo proceedings recorded
aff Para 21 of the impugned order that  the assessee vide letter dated 15-
10-92020 has been asked by JRO to submit the Bank Account

Statement/Realization receipt copy of the same directly to O & A Section
® (HQ), however they have neither submitted any documents to establish to
produce the records to establish that the foreign exchange received has not
been repatriated outside India. The assessee has failed to categorically
state that the payments received in India in con vertible foreign exchange
fdr taxable services rendered were not repatriated from, or sent outside.
India”. The appellant have in this regard submitted in their appeal
memorandum that if the amount is repatriated, then, possibly, evidences
would be available which can be produced. However, if the amount is not

re¢patriated, the production of positive evidence is not possible.

® 6l4 1 find that specific directions of the Hon'ble Tribunal regarding

ibmission of documents have not been complied with by the appellant.

4]

The documents called for by the adjudicating authority/JRO have not been

bmitted by the appellant. Without complying with the directions of the
on’ble Tribunal and by not submitting the called for documents, the
ppellant cannot take the stand that production of positive evidences is
ot possible. Neither can the affidavit submitted by the appellant be a
ubstitute for the documents called for by the adjudicating authority.
owever, in the interest of justice, I am inclined towards giving the
ppellant one more opportunity to comply with the directions of the
on’ble Tribunal and submit the documents called for by the adjudicating
uthority. Accordingly, the matter is being remanded back to the
adjudicating authority.
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7. In view of the facts discussed herein above, the appeal is allowed by,
way| of remand for the limited purpose of enabling the appellant to submit
the |documents called for by the adjudicating authority so that their
eligjbility for exemption under Notification No. 12/2003-ST dated
90.11.2003 can be determined. The appellant is directed to submit the
doctiments called for by the adjudicating authority within 15 days of the
recdipt of this order. The adjudicating authority shall decide the matter
afrdsh after considering the documents submitted by the appellant.
8. | 3rdersRd g@rT o & 978 37T o foTIeRT SRR e & [T ST £
The appeal filed by the appellant stands disposed off in above terms.
EN
Akhilbgh
Commissioner {(Appeals)
Atflested: Date: .01.2022.
(N.S\gy{narayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.
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